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3AKOH O MEXXJYHAPOJHOM YACTHOM ITPABE B IPABOBOI CUCTEME YKPAWHBbI
THE LAW OF INTERNATIONAL PRIVATE LAW IN THE LEGAL SYSTEM OF UKRAINE

AHHOmMauyus. B npasoBon cucteme YKpauHbl CyLLECTBYHOT rpaxgaHCKMe OTHOLUEHMS C yyYacTuem
MHOCTpaHHOro napTHepa. OHWM PErynupyrloTca Kak BHYTPEHHUM [PaXOaHCKMM, Tak M MeXOyHapOAHbIM
YacTHbIM NpaBoM. 3akoH YkpauHbl «O MexayHapogHOM YacTHOM MpaBe» perynupyeT OTHOLWEHUs B cdepe
NpMMeHeHUss B YKpauHe MOMOXEHUNn MexayHapogHOro 4acTHoro npasa. Perynupytotca npobnembi
rpaXkgaHCKMX OTHOLLEHUI C yyacTuem husn4eckmx 1 Hpuanyecknx nuu,.

Summary. In Ukrainian legal system there are civil relationships with participation of foreign
partners. Its govern by Ukrainian civil law and international civil law. The law of Ukraine “About international
private law” govern relationships in the area of adaptation in Ukraine propositions of international private law.
It regulate problems of civil relationships with participation of legal persons and juridical persons.

C MOMEHTa CTAaHOBICHMs HE3aBUCHMOH YKpaWHbl akTyalbHOW cTana mpoOieMa MpaBOBOTO
perynupoBanuss BOJI. IlepBoHauanbHO OHa OCyHIECTBISLIaCh 3aKOHOM YKpauHbl «(O  BHEIIHE-
9KOHOMHYECKOH nesitenbHocTH» OT 16.04.91 1. PedopmupoBaHue npaBoBoil cucTeMbl YKpauHbI MMONUIO T10
MIyTH JOMNOJHEHMS MOJOKEHUM TIpa)TaHCKOTO KOJeKCa OTAENbHBIMU 3aKOHaMM. Tak TMOSBMINCH: 3aKOH
Ykpannbl «O 3amore», 3akoH Ykpaunsl «O0 apeHIe TOCyAapCTBEHHOTO MMYyIIecTBa» W T.O. OmHako, B
JaNbHENIIeM Ha3penia MoAroTroBka HoBoro I'paxnanckoro Kopexca, KOTOpbI oTpa3uin OBl PBIHOYHBIE
npeoOpa3oBaHus B 5KOHOMUKE CTpaHbl. [lepBeIM 3TanoM npeoOpazoBaHuil cTaI0 NPUHLIUIHAIBHOE PELICHNE
0 co3ganuu ['pakJaHCKOTO KOJIeKca, OCHOBAHHOTO Ha MpuHIHMIaxX n3BecTHOro Komekca Hamoneona 1804 r.
B stoM cnywae mpenmonaraercs CTpyKTypa, COCTOSINAs M3 OTAENbHBIX, AOCTaTOYHO ABTOHOMHBIX KHUT.
Heo6xomumo oTMeTHTh, YTO HPUOIM3UTENBHO IO TAKOM MOAEIM IIOCTPOEHO M 3aKOHOJATEIbCTBO
eBporneiickux cooOlmiecTB. PazpaboTynku mpoekta HOBOro I'paskaaHCcKOro Kojekca Y KpauHsl Mpearoiaraiu
B €r0 CTPYKTYpE OTAEJIBHYIO KHUTY IOJl HOMEPOM 8, MOCBAIIEHHYIO MPOOIeMaM MIPaBOBOIO PETYIMPOBAHUS
BHEIIIHE3KOHOMHUYECKON AEATEIILHOCTH M JPYTUM Ipo0JieMaM MeXIyHapOIHOI'0 4acTHOro mpasa. OOHaKo,
I'paxxnanckuit Kogekc Ykpaunsl, npunateiii BepxoBnoii Pamoit 16 smBaps 2003 roga, yBumen cBer 0e3
0’KHUAAE€MOI BOCbMOW KHHUTH.

B kadecTBe yHHBEpCaJIbHOTO HCTOYHHKA HOPM IO TpobjemMaM MEXIyHapOJHONW TOPTOBIH U
MpeaNpUHAMATEIbCTBA  MPOAOJDKAT  JACHCTBOBaTh 3akoH YKpauHbl «O  BHELIIHEIKOHOMHYECKOH
JesITeNbHOCTH». Ero monokeHus IONMOMHSINCH W Pa3BUBAIMCh 3aKOHaMH YkpauHbl «OO0 omepamusx c
NaBaJIbYECKUM CBIppeM», «O pekuMe WHOCTPAHHOTO WHBECTHpOBaHMA», «O pacdyerax B HMHOCTpaHHON
BamoTe», «O MEXKIyHapOIHOM KOMMEPUYECKOM apOMTpaxe», a TakXkKe psIOM IIOJ3aKOHHBIX AaKTOB.
HekoTopsle HOpMBI, UMEIOIIWE OTHOUICHHS K MEXKIYHApOJHBIM KOHTAaKTaM Ha JIMYHOCTHOM YpPOBHE
MOSIBUJIMCH BO BHOBB IpuHsATOM Cemeitnom Koxmekce Ykpaunsl, npumenmem Ha cMeHy Koaekcy o Opake u
cembe YCCP ot 20 urons 1969 rona.

Peanusyst cBom  mpexHHME ~ 3aMBICNIBl,  3aKOHOAATENM  CAENalM  TOMNBITKY  NPUHATH
CHCTEMAaTU3UPOBAaHHBIH HOPMATHBHBIM akT IO MpoOjeMaM MEeXIYyHAapOAHOTO YaCTHOTO MpaBa, KOTOPBIHA
JOJDKEH OBLT 3aHSTHh MECTO HECOCTOSIBIIEHCS BOCBMOW KHUTH ['pa)IaHCKOTO KoJeKca. DTOT TOKYMEHT, MO
Ha3BaHHeM 3akoH YkpauHbl «O MeXIyHapOAHOM YacTHOM IpaBe» ObLT npuHAT 23 uroHa 2005 1. u BCTynua
B cuiy 1 centsops 2005 roma. Ou coctouT u3 14 pa3aenos u 82 cTaTei.

TpagunuoHHO 3aKOH pa3/ieieH Ha MaTepHallbHYIO U IIpolieccyaibHyto dacTu. [Ipu 3Tom pasaensi ¢ 1
no 10 coxepskat maTepuanbHble HOPMBL a 11-13 mpoueccyanbHele.

Bonbiioe 3HaueHrne B MPaKTHYECKOM JesITENFHOCTH COBPEMEHHBIX YKPAMHCKHUX MPEANPHHUMATENeH
NIpU3BaHbl CHITPATh MOJIOKEHUs cTatbu 44 3akoHa. MMu pa3BuBaloTCs MOJOXKEHHMsS CTaTbu 6 3akoHa
VYkpannsl «O BHEUITHEIKOHOMHYECKOH AEATENbHOCTHY». 3IECh pemaercss nmpobieMa IPUMEHUMOTO IpaBa B
CJIy4asx, KOI/1a CTOPOHBI XO3SHCTBEHHOTO OTHOIIEHHS HE ONpEAETIIIN 3TO B AOroBope. B cooTBeTcTBHHM C
HopMamu ctathl 44 3akonHa «O MEXIyHapOIHOM YacTHOM IIPaBe», B 3TOM Ciydae, paccMaTpUBAaeTCs
BOMPOC O CTOPOHE CJENIKW HCIONHEHHsT 0053aTeNbCTB, KOTOPOH sBisieTcss ompenensitommM. Crenyer
MIOHUMATBh, YTO 3TO:

1) mpoznaser — 110 AOTOBOPY KYIUIH-TIPOJAKY;

2) napuTelnb — [0 JOTOBOPY AApeHMUS;
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3) momyyaTenb peHTHI — IO IOTOBOPY PEHTHI,

4) oTuyXXJeHell — 10 JOTOBOPY MOKU3HEHHOTO co/iepKaHus (yXo/a);

5) HaliMozaTesb — IO I0OTOBOpPY Haiima (apeH[bl);

6) 3aiiMomaTenb — MO IOTOBOPY CCYIIBI:

7) TOAPSIYMK — IO AOTOBOPY MOAPSAA;

8) HCIONHUTEND — 10 TOTOBOPaM O IPEAOCTABICHUH YCIIYT;

9) TepeBO3YHK 10 TOTOBOPY MTEPEBO3KH;

10) skcnenuTop — MO JOrOBOPY TPAHCIIOPTHOT'O SKCIIEUPOBAHMS;

11) xXpaHHTENIHs — IO JOTOBOPY XPAHCHUS;

12) cTpaxoBIIMK — IO JOTOBOPY CTPaxXOBaHMS;

13) moBepeHHBIH — IO JOTOBOPY MOPYICHHUS;

14) KOMHCCHOHED — IO TOTOBOPY KOMHUCCHH;

15) ympaButenp — o JOrOBOPY YIIPABICHUS UMYIIECTBOM;

16) 3alimomaTelns — IO JOTOBOPY 3aiiMa;

17) kpemuTomaTenb — IO KPEIUTHOMY JIOTOBODPY;

18) 0GaHK — 10 TOTOBOPY OAHKOBCKOTO BKJIaJa (AEM031Ta), IO JOroBOpY OaHKOBCKOTO CUETA;

19) daxTop — mo goroBopy pakTopuHTa;

20) nuueH3uap — 1o JIMIEH3NOHHOMY JI0TOBOpPY;

21) mpaBoBiajener — o JoroBOpy KOMMEPUYECKOH KOHIIECCHU;

22) 3ayorojaTelb — IO JOTOBOPY 3aJI0Ta;

23) mopy4HTenb — IO JOTOBOPY MOPYYHTEIHCTBA.

Takum 00pa3oMm, MpaBO ATOTO yYAaCTHUKA CHCNKH SBISIETCS NMPUMEHHMBIM B TaKOM JOTOBOpE.
3aKOHOM OMPEICNACTCS, YTO B OTHOIICHUH COBMECTHBIX NPEANPUATHH M OOBEKTOB HEIABMKUMOCTHU
MIPUMEHSIETCS TIPABO MECTa UX PACIIOJIOKECHHSL.

[IpobnemMa mpUMEHUMOro TMpaBa BEChbMa BajkKHA IIPH PELICHUH BOMPOCOB O (hopMme NOroBopa, €ro
COJIep>KaHUH U OCOOCHHO O BO3MOKHOM PaCCMOTPEHHH CIIOPA.

Crenka MOXET COCTOSTHCSA, €CITH €€ YYAaCTHUKH O0JIaJaroT AeHCTBUTENFHBIMA IOKyMEHTaMH. 3aKOH
B cTatbe 13 3aHMMaeT MO3HUIHMIO, COCTOSIIYI0O B TOM, YTO JEHCTBEHHOCTh JOKYMEHTa OIpPEIeseTCs
3aKOHOJIaTEIbCTBOM MecCTa ero BblAauu. lIpum mepemaye NOKyMEHTa M3 CTpaHbl B CTpaHy OH MOXET
HY»KJaTbCA B Jieranu3anuu. B HacTosiee BpeMsi YKpanHa MpUCOEIUHUIIACh K MexXayHapoaHoil KonBenuuu,
OTMCHSIONICH TpeOOBaHWE JeTralu3allii WHOCTPAaHHBIX OQHUIIMATBHBIX JOKYMEHTOB, B COOTBETCTBUH, C
KOTOpPOW MTOKYMEHTHl HE HYXJAIOTCA B JICTAIM3alliH, CIIydasx KOTJa OHM CHAa0XEHbI CHelHaJIbHBIM
HITAMIIOM «aIllOCTHJIb». B HEKOTOpHIX Ciydasx Jerain3anus HCKII0YaeTcsi Ha OCHOBE JBYCTOPOHHHX
cornamenuid. [lo-pesxHeMy He TpeOyeTcs Jieraqu3aiusi He B XO3SHUCTBEHHOM OOIICHUH MEXIY CTpaHaAMHU
CHI.

BaxkneliuM moJyio’keHUEM B CUCTEME IMPOLIECCYATbHBIX HOPM 3aKOHA ABISAETCS MO3UIUS CTaThu 73
0 TOM, YTO HWHOCTPAHIBI, JIMIa 0e3 TpaXTaHCTBAa, WHOCTPaHHBIC IOPUIAMYECKHE JIMIA, WHOCTPAHHBIE
rocymapctBa (WX OpraHbl W JOJDKHOCTHBIC JIMIIA) M MEXAYHApPOIHBIE OpraHW3allid HMMEIOT TIPaBO
oOpamaThCs B Cyibl Y KpauHbI JJ1s 3alIUTHI CBOUX IPaB, CBOOOI NIIH HHTEPECOB.

B 3akone pemed Bompoc O TOICYAHOCTH cmopoB. llomcyaHocTs cymaM YKpawHBI el C
HWHOCTPAHHBIM 3JIEMEHTOM OTPEIENISIETCS] B MOMEHT OTKPBITHS IIPOU3BOACTBA IO JCITy, HECMOTPS Ha TO, YTO
B XOJIe IPOM3BOJICTBA IT0 JIETy OCHOBAHMS TSI TAKOW MOJICYTHOCTH OTIAIN WIIA U3MEHUIIHCH.

Cyn oTKa3bpIBa€T B OTKPHITUH MPOU3BOJICTBA MO AETY, €CIIM B CyJe WU JIPYTOM IOPHCIUKIIMOHHOM
OpraHe HMHOCTPAaHHOTO TOCYJapcTBa HMMEETCS JeNO IO CIOpY MEeXIy TeMH >K€ CTOPOHAMH, O TOM JXXe
IpenIMeTe U TI0 TEM K€ OCHOBAHHSM.

[pu penrennu mpoOIEMBbI MOACYIHOCTH YYaCTHUKAM MPABOOTHOIICHHA, C HHOCTPAHHBIM DJIEMEHTOM
(YKpamHCKUM TpeINpuHUMATENsIM), CJIeIyeT YYHTHIBaTh, YTO PACCMOTPEHHE CIopa B OTHOIICHUHU
WHOCTPAHHOTO MapTHEpa B YKPAWHCKOM CyJie He BO3MOXKHO. PaccMOTpeHue rpa)1aHCKO-TPaBOBBIX CIIOPOB
OCYIIECTBIISIETCS, KaK IMPAaBHUIIO, TI0 MECTYy HAXOXXJSHHsI OTBEeTYHMKA. Takas MO3UIMs BIOJHE JIOTHYHA, MO0
YKpamHCKHH cya OyIeT 3aTpyJHEH B BBI30BE Ha 3acelaHHs WHOCTPAHHOTO OoTBeTunka. He mpocto Oymer
OCYIIECTBUTH 3a PyOEKOM HCIOTHEHUE YKPAUHCKOTO Cy1eOHOT0 PEeLICHUSI.

Takum 00pa3zoM, CKIaabIBaeTCs MOJOXKEHHE, PU KOTOPOM B CIENIKE C MHOCTPAHHBIM 3JIEMEHTOM
WHOCTPAHHBIN HCTEI MOXET OOPAaTUTHCS B YKPAMHCKHUI CyJl C UICKOM K YKPAaUHCKOMY YYaCTHHUKY CHEIKHA —
OTBETUUKY. YKpPAaWHCKasi CTOPOHA JIMIIIEHA TaKOH BO3MOXKHOCTH.

Crnenyer oOpaTWTh BHUMaHHE Ha TO, YTO B CIHENKAaX C WHOCTPAHHBIM 3JEMEHTOM, WX YY9aCTHHKH
JOJDKHBI OTOBapHBaTh PACCMOTpPEHHE CIopa B TOM WIM HMHOM MexayHapoaHoMm cyjae. OnTUMalbHBIM
BapHaHTOM SIBJIIeTCS MEXIyHApOAHBIH KOMMEpPYEeCKHHA apOWUTpa)KHBIH CyJ MPU TOPTOBO-TIPOMBIIIIEHHON
nanate Ykpanusl (MKAC TIIII Ykpaussr).
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Hebonpmme pasmepsl apOUTpaXHBIX PacxoJOB M OTCYTCTBHE SI3bIKOBOro Oapnepa aenaer MKAC
mpu TIII VYxpaunsl Hanbonee yMOOHBIM OpPraHOM 3aIlIWTHl 3KOHOMMYECKHMX HHTEPECOB YKPAHMHCKHX
Y4aCTHUKOB BHEITHEAKOHOMHYECKUX CAEIOK.
B HEkoTOpBIX cilydasx 3aKOH NpEeAyCMaTpUBAET HCKIIOYHUTEIBHYIO MOJCYJHOCTh CIHOPOB CyIaM
Ykpaussl. OTO cilydau, KOT/Aa:
—  HEJBUXHMMOE MMYIIECTBO, 10 KOTOPOMY BO3HHK CIIOp, HAXOJUTCSI Ha TEPPUTOPUU Y KPAHHBI,
— Crmop CBsi3aH ¢ OGOpMIICHHEM IIpaBa WHTEINICKTYaIbHOW COOCTBEHHOCTH, KOTOpOE TpeOyeT
PETUCTpALlMU WU BBIJJAUN CBUIETENbCTBA (MIaTEHTa) B YKpauHe;

— CIOp CBA3aH C PEruCTpalded WIW JIMKBHIALMEH Ha TEPPUTOPUH YKpauHbl HMHOCTPAHHBIX
FOPUANYECKUX JINILI, (PU3NIECKUX JIUI] — IPEeIpUHUMATENEl;

—  CIIOp KacaeTcsl IeHCTBUTENBHOCTH 3alKcel B TOCYJapCTBEHHOM PEECTpe, KafgacTpe Y KpauHsl;

— 1o fenaM O OaHKPOTCTBE, KOTAa JODKHHUK ObUI CO3[JaH B COOTBETCTBHM C 3aKOHOJATENbCTBOM
YKpauHsl;

— JIeNI0 KacaeTcsl BBIYCKAa WM YHHUYTOXXEHHS LIEHHBIX Oymar, oopMJIeHHBIX B YKpaune (cT.77

3akoHa).

WnTepecHo TO, YTO BBINIEyKa3aHHash HOpMa 3aKOHA IIO3BOJISIET pealn3oBaTh 00513aTeNbCTBA
VYxpaunsl o Epporneiickoit KoHBeHIIUM O TPOU3BOJICTBE MO JieJIaM O HECOCTOSTEILHOCTH.

Pemenue cyna, mpuHATOE NMPU PacCMOTPEHUM CIOpa HY)KIaeTcs B HUCHOJHEHMH. OTHOCHUTEIHHO
npoOJIeMbl UCIIOJIHEHUS MHOCTPAHHBIX CyNEOHBIX pelleHHH 3aKOHOM 3aKpeIljIeHO, YTO B YKpauHe MOTYT
MIPU3HAHBI U BBITIOJIHEHBI PELICHHUs] MHOCTPAHHBIX CYJOB IO JejaM, BO3HHUKAIOMIMM IO TPaXXTaHCKHUM,
TPYJAOBBIM, CEMEWHBIM M XO3SICTBEHHBIM IPaBOOTHOLIEHUSAM, IPUTOBOPHI HHOCTPAHHBIX CYAOB IO
YTOJIOBHBIM JI€JIaM B YACTH, KAaCAOLIEeHcsl BO3MEILIEHHUS yiiepOa U NPUYNHEHHBIX YOBITKOB, a TAKXKE PELICHUS
WHOCTPaHHBIX apOUTpaskeil M JAPYrHMX OpraHOB HMHOCTPAaHHBIX TOCYJApCTB, K KOMIIETCHLUUH KOTOPBIX
OTHOCHTCSI PACCMOTPEHHE I'PaXIAHCKUX U XO3AHCTBEHHBIX JIE]I, BCTYNUBIINE B 3aKOHHYIO CHILY.

[IpusHanne W  BBHINOJIHEHHE  pEIIEHHH  OCYIIECTBISIETCS B  TOpSAKE,  OMNpeAeleHHOM
3aKOHOJATENIbCTBOM — ['paIaHCKUM TpoleccyalbHbIM M XO03AHCTBEHHO-TpoueccyanbHbM Konmekcamu
YkpauHbl. B OTHOImIEHWH pemeHUuH MEXKIYHAPOMHBIX apOUTPaKHBIX CYAOB JACHCTBYIOT ITOJOXKEHUS
KOHBEHIIMM O NPHU3HAHMM B MCIOIHEHHE MHOCTPAHHBIX apOuTpaxHbIx pemenuii (Hpio-Hopk, 1958 r.) n
3akoH Ykpaunsl «O MeKXAyHapOIHOM KOMMEPUECKOM apOUTpaxke».

Pemenns mMexxayHapoAHBIX apOUTPa)KHBIX OPTaHOB, €CIIM OHHM KacaroTCs YKPAaWHCKUX OTBETYHKOB,
MPOXOJAT TMpoUeAypy MNpu3HaHUs. ToOJNBKO TOCIE 3TOro, OHM MOTYT IepefaBaTbcid OpraHaM
roCyJapCTBEHHON MCTIOIHUTEIBHON CIIY>KOBI AJIs1 IPUHY AUTEIBHOTO CIIOJHEHUS B OTHOIIEHUH YKPAUHCKUX
IOPUIMYECKUX B (PU3NIECKUX JIAIL.

B nacrosmee Bpems 3akoH «O MeXAyHapOJHOM YaCTHOM IpaBey MOJIHOCTHIO BCTYNHI B cHily. Ero
HOpMaMH W3MEHEHBI TMoyokeHus ['paxkaancko-npoueccyansHoro u CemeitHoro KonekcoB, 3akoHOB
VYkpauns! «O BHemmHeskoHOMUYeckol aedaTenbHoCT» U «O 3amorey.

Heo6xomumMo OTMETUTH, YTO C IPHUHATHEM 3aKOHAa CHCTEMa IPaKAAHCKOTO 3aKOHOAATENIhCTBA
VYKpauHbl TOTy4HIa HOBBIN CIIEUANBHBIN QparMeHT, PeryIHpYIOMNiA MeKIyHapOJHbIE YACTHO-NIPABOBEIC
OTHOLIECHHUS. DTO HE CAETAJ0 CUCTEMY 3aKOHOAATEeNbLCTBa Oosee ynooHoi B mpuMmenernu. OOH u EBpocoros
MPOBOJAT JINHUIO Ha CHCTEMAaTU3AIMI0 MEXIYHApOJHBIX YAaCTHONPABOBBIX HOPM METOAOM KOIU(HKALUU.
Ota paboTa Ha MEXIyHapOIHOM YpOBHE HaXOIUTCS HAa HadalbHOM dTame. B oTedecTBEHHOH mNpaBOBOM
cucreme, 0e3yClIOBHO, MOXET OBITh OUEpYEHO MecTO M i Takoro HoBoro Kopekca. OxHako, 3T0 1eino
JlalbHENIIIEro pa3BUTHSI IIPaABa.

CoBpeMeHHasi 5KOHOMHKA YKpauHbI TECHO CBSI3aHA C MEXYHAPOJHBIM PBIHKOM. AKTHUBHYIO POJb BO
BHEIIHEOKOHOMUYECKON NEATENILHOCTH CTPaHbl WIPAIOT NMPEANPHUATHS HAIIEro PErHOHA. 31eCh aKTHUBHAs
JEeSTEIbHOCTh OTEUECTBEHHBIX MEPEBO3UMKOB, IIMPOKOE Pa3BUTHE KPIOMHIA, HHTEHCHBHOE HCIOJIb30BAHHE
HAIlUMH TPEANPUATHSIMH CXeM [0 MepepabdoTKe MAaBajbyecKOro ChIPbs, CO3MaHHUE COBMECTHBIX
IIpEANPUSATUI.

Berynnenne B cuity 3akoHa YkpauHsl «O MeXIyHapOJHOM YaCTHOM IIPaBe» CTAHET HOBBIM 3TAIlOM B
MOIYJIIPU3ALUY [IPABOBBIX HOPM, II03BOJINT NIPABOIPUMEHUTEISIM U IIPEAIIpUHUMaTeaM Ooiee 3¢ (HeKTUBHO
HCIIOJIb30BaTh UX B JIENE 3alIUThl SKOHOMUYECKUX HHTEPECOB Y KpauHBbI.
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